
	Confidential Disclosure Agreement
	[image: image1.jpg]N FOA
4 F \ PURCHASING

. ,% PARTNERS, INC.





	Participant Company name:

	Participant contact telephone:


	Participant company address:



	Participant contact email address:


	Effective Date:

	PPI contact:
L. T. Guttadauro
	Participant contact name:


	Additional Terms (if any):
None



This Confidential Disclosure Agreement (“Agreement”) is entered into as of the Effective Date (indicated above) by and between FOA Purchasing Partners, Inc., with offices at 19925 Stevens Creek Blvd. Suite 100, Cupertino, California 95014-2358 ("PPI") and Participant Company (indicated above).

Whereas, the information being exchanged between Participant and PPI is for the purpose of providing procurement services, including aggregation of demand, contract negotiations and contract management for, but not limited to, semiconductor manufacturing consumables, resulting in, among other things, improved procurement performance by or for the parties (“Purpose of Disclosure”).
Now therefore, the parties hereto agree as follows:

1.
Confidential Information

a.
"Confidential Information" shall mean all tangible, oral and visual information (i) that is designated as “proprietary” or “confidential” or by similar words by discloser (“Discloser”) at the time of disclosure and which if tangible is marked as such in writing and if oral or visual is confirmed as such by Discloser in a writing delivered to the receiving party within fifteen (15) days of disclosure, or (ii) which the receiving party should have considered to be confidential under the circumstances surrounding disclosure.

b.
Confidential Information shall not include any information that: (i) the recipient can demonstrate by its written records to have had in its possession prior to disclosure to the recipient by the Discloser; (ii) was part of the public knowledge or literature, not as a result of any action or inaction of the recipient; (iii) was subsequently disclosed to the recipient from a source other than the Discloser without an obligation of confidentiality to the Discloser; (iv) the recipient can demonstrate by its written records to have been independently developed by the recipient without the use, directly or indirectly, of any Confidential Information; or (v) recipient is required to disclose pursuant to a court order or as otherwise required by law; provided, however, that recipient notifies the Discloser within sufficient time to give the Discloser a reasonable period to contest such order. 

2.
Non-Disclosure

The parties agree that for the duration of the Agreement, and for five (5) years thereafter, the parties shall not disclose any Confidential Information received from the Discloser to any other person without the express prior written consent of the disclosing party.  However, PPI will compile the Confidential Information it receives from Participant with the confidential information it receives from other parties to create results (“Results”) it uses to negotiate group purchasing terms for the benefit of all contributing parties.  PPI shall be free to disclosure results as it sees fit to carry out the Purpose of Disclosure.  However, should PPI decide, in its sole discretion, to provide Results to Participant, Participant shall treat such results as Confidential Information.

3.
Permitted Use

The parties shall not use the other's Confidential Information for any purpose other than the Purpose of Disclosure and shall use the same degree of care to avoid unauthorized disclosure and unauthorized use of such Confidential Information as it employs with respect to its own confidential and proprietary information and, at a minimum, to exercise reasonable care.  Should PPI decide, in its sole discretion, to provide Results to Participant, Participant may not use Results in its own supplier negotiations.  However, if the parties agree upon a sale of the Results by PPI to Participant, then Participant my use Results in its own supplier negotiations.
4.
Termination 
This Agreement shall remain if full force and effect until terminated by thirty (30) days written notice of either party.  All obligations created by this Agreement shall survive change or termination of this Agreement.
5.
General
a.
All Confidential Information is, and shall remain, the property of the Discloser.  Each party warrants that it has the right to disclose Information provided by it.
b.
This Agreement shall be governed by and interpreted in accordance with the laws of the State of California without regard to its choice of law principles.  In the event any legal action becomes necessary to enforce or interpret the terms of this Agreement, the parties agree that such action will be brought in state or federal court in Santa Clara County, California and that the parties hereby submit to the jurisdiction and venue of said court as though the dispute was between residents.  In any action or proceeding to enforce rights under this Agreement, the prevailing party shall be entitled to recover all costs, expenses and reasonable attorney’s fees incurred in such action.

c.
If any provision of this Agreement shall be held by a court of competent jurisdiction to be illegal, invalid, or unenforceable, that provision shall be limited or eliminated to the minimum extent necessary so that the remaining provisions remain in full force and effect.

d.
The provisions of this Agreement shall be binding upon and inure to the benefit of the parties, their successors and permitted assigns, provided, however, that neither party may assign this Agreement without the prior written consent of the other party.

e.
Each party agrees that its obligations hereunder are necessary and reasonable to protect the business of the other party, and expressly agrees that monetary damages would be inadequate to compensate the other party for any breach of any covenant set forth herein.  Each party understands and acknowledges that Confidential Information was developed or obtained by the other party by investment of significant time, effort and/or expense, and that such Confidential Information provides such party with a significant Competitive advantage in its business.  Accordingly, each party agrees and acknowledges that any such violation or threatened violation will cause irreparable injury to the other party and that, in addition to any other remedies that may be available, in law, in equity or otherwise, the other party shall be entitled to obtain injunctive or equitable relief (without posting of a bond) as may be deemed proper by a court of competent jurisdiction.

f.
All notices or communications to be given under this Agreement shall be in writing and shall be deemed delivered upon hand delivery, three (3) days after deposit in the United States mail, postage prepaid, by certified, registered or first class mail, addressed to the parties at their addresses set forth above.

g.
The terms and conditions of this Agreement may not be superseded, modified, or amended except in writing which states that it is such a modification, and is signed by an authorized representative of each party hereto.

	Accepted and Agreed:

	

	FOA Purchasing Partners, Inc.
	
	Participant

	

	By:
	
	
	By:
	

	signature of authorized representative
	
	signature of authorized representative

	

	L. T. Guttadauro
	
	

	printed name
	
	printed name

	

	President
	
	

	title
	
	title


FOA Purchasing Partners, Inc.

19925 Stevens Creek Boulevard,  Suite 100, Cupertino, CA 95014-2358

408.725.7577 / fax: 408.725.8885
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